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HMOs' Use of Gag Clauses: An
Unethical Threat to America's Health
I. Introduction
During a November 1995 meeting of the National Managed
Health Care Congress, Dr. David Himmelstein presented a slide
show to illustrate what he called a "gag clause" in his contract with
U.S. Healthcare.1  The term "gag clause" describes contract
language that prohibits doctors from discussing certain issues with
their patients.2 TWo weeks later, Dr. Himmelstein appeared on the
Phil Donahue show and stated: "[O]ne of the HMOs I practice in
tells me I can't tell my patients if there's something wrong [with
what] the HMO insists I do."3  Dr. Himmelstein's statements
created an explosion of controversy over whether an HMO's use of
a "gag clause" is an unethical, financial incentive designed to keep
vital information from reaching patients. By September 1996,
sixteen states had passed their own laws in an attempt to ban so-
called gag clauses,4 and a federal bill of similar nature was pending
in Congress.5 Despite the fact that the 104th Congress failed to
pass the anti-gag clause legislation before adjourning for 1996,
many groups, including the American Medical Association,6 have
1. Wendy Cole & Jenifer Mattos, Gagging the Doctors: Critics Charge That Some
HMOs Require Physicians to Withhold Vital Information from Their Patients, TiME, Jan. 8,
1996, at 50, 50.
2. Dyrphrn Einn, HMO Gag Rules Hurt Doctor-Patient Trust, KAN. CrrY STAR, Feb.
3, 1996, at C7.
3. Cole & Mattos, supra note 1, at 50.
4. See Robert Pear, A Prescription for Communication:L Sixteen States Pass Laws to
Prevent HMOs from Restricting what Doctors tell Patients, ROCKY MOUNTAIN NEWS
(Denver), Sept. 22, 1996, at 2B.
5. See H.R. 2976, 104th Cong. (1996). The bill was nicknamed "the Ganske-Markey
Bill" after its two sponsors, Rep. Greg Ganske, MD (R-Iowa), a reconstructive surgeon, and
Rep. Edward J. Markey (D-Mass.). See also Diane M. Gianelli, Congress Considers Ban on
Managed Care "Gag" Clauses, AM. MED. NEWS, June 17, 1966, at 5.
6. The American Medical Association presented a statement clarifying its position on
gag clauses at a congressional hearing on the topic of Contract Issues and Quality Standards
for Managed Care held May 30, 1996. See Issues and Standards for Managed Care: Before
the Subcomm. on Health and Environment of House Comm. on Commerce, 104th Cong. 24
(1996), available in 1996 WL 10164635 (statement of Robert McAfee, M.D.). "In short, the
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expressed their desire to see the bill made top priority for 1997.7
President Clinton endorsed the bill' during his campaign for re-
election further increasing the friction between HMOs, doctors, and
the public.
This comment contends that some type of legislation is
required to prevent forms of financial incentives used in the
managed care field from reducing the quality of medical care.
Although Pennsylvania is listed among the sixteen states that have
already passed some form of an anti-gag clause statute, current
Pennsylvania law9 is not comprehensive enough to effectively and
completely ban such clauses. Therefore, Pennsylvania should pass
a more inclusive bill1" that would declare illegal any contract
clause which limits a medical provider's ability to discuss with a
patient any matter which may impact care. This comment also
discusses other options that may ease the current concerns of HMO
subscribers as well as those of consumer and interest groups while
avoiding further harm to the reputations of HMOs and similar
managed care organizations.
Part II of this comment provides background information
explaining how a Health Maintenance Organization ("LHMO")
works. This part examines the language contained in gag clauses
and why they came into existence. The potential conflict of interest
presented by managed care gag clauses is discussed in Part III.
Part IV explains the recent publicity of gag clauses and similar
financial vehicles used by HMOs as well as the subsequent
legislative responses by various states. Analysis of what the federal
government should do in response to gag clauses is presented in
Part IV as well. Part V focuses specifically on Pennsylvania's
recently enacted laws addressing managed care and provides
suggestions for improvement. Part VI presents alternatives to
legislation for dealing with gag clauses. Part VII concludes with an
outlook for the future in the managed care field.
AMA believes that these clauses undermine a physician's ability to provide his or her
patients with the best possible care." Id.
7. See Prospects Dim for Action on Healthcare "Gag Rules," NAT'L J.'S CONGRESS-
DAILY/A.M., Sept. 25, 1996, at 14, available in 1996 WL 11367620.
8. See Pear, supra note 4, at 2B.
9. See H.R. 1977, 179th Leg., 2d Reg. Sess. (Pa. 1996).
10. Pennsylvania House Bill 2499 of 1996 sought to amend the Health Maintenance
Organization Act of 1972 by adding provisions that banned contract clauses which limit
communication between doctors and patients. See H.R. 2499, 179th Leg., 2d Reg. Sess. (Pa.
1996). However, House Bill 2499 was never passed during the 1996 legislative session.
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II. Background
Health Maintenance Organizations (hereinafter "HMOs")
originally were created as a less-costly alternative to the traditional
"fee-for-service" system of health care. 2  Under the fee-for-
service system, patients visit a doctor of their choice and pay a fee
designated by the doctor for each service performed.3 A doctor's
income is determined by the amount the doctor profits from each
service performed. Thus, there is a financial incentive in the fee-
for-service system for health care providers not only to inflate
prices but also to recommend many unnecessary procedures. 4
HMOs were created to remove the incentive to order unnecessary
procedures. 5
An HMO is a comprehensive health care organization in which
voluntarily enrolled members (subscribers) pay a prepaid, fixed fee
for future medical care. 6 Like traditional insurers, the original
HMOs assumed all the risk of paying for patient medical care. 7
The HMO, however, promises to keep overhead lower by hiring a
group of doctors and putting them on a fixed salary.8 Thus,
HMOs usually restrict their subscribers' choice of physicians.'
Subscribers can select from a limited list of providers who have
contracted with or who are employed by the HMO.2' Supervising
doctors then can monitor both the cost and the quality of care.2'
In the past decade, a new type of HMO plan, called a
"capitated plan," has gained increasing popularity.'2 Instead of
11. See PA. STAT. ANN. tit. 40, § 1553 (West 1996). A "Health Maintenance
Organization" is defined, for purposes of Pennsylvania law, as "an organized system which
combines the delivery and financing of health care and which provides basic health services
to voluntarily enrolled subscribers for a fixed
prepaid fee." Id.
12. Michael Parrish, It Could Happen to You. (The Death of Joyce Ching), HEALTH,
May 15, 1996, at 115, 117.
13. See Lisa Panah, Common Law Tort Liability of Health Maintenance Organizations,
29 J. HEALTH & Hosp. L., 146, 146 (1996).
14. See Parrish, supra note 12, at 117.
15. See id.
16. See Panah, supra note 13, at 146.
17. See Parrish, supra note 12, at 117.
18. See id.
19. See Panah, supra note 13, at 146.
20. See id.




housing a staff of doctors, the HMO contracts with existing doctor
groups to care for the HMO's patients according to rates set and
rules made by the HMO. 3 Such plans were named after the type
of payment that the doctor receives.' Under a capitation system,
medical providers accept a predetermined, fixed amount per patient
(subscriber) each month regardless of the amount or type of
services provided2 In exchange for a steady flow of patients, the
participating providers agree to be compensated on a capitated
basis. 26  Capitation thus forces the doctor to assume much of the
financial risk of overutilization of health care services.27
Many doctors feel that capitation presents them with a clear
financial incentive to accept more patients since the doctors are
being "paid by the head."'2 Capitation also provides an incentive
for physicians to withhold tests and referrals because such services
usually are not covered by the plan and, therefore, must be paid for
out of the physician's own pocket.' The result is what has been
labeled "assembly-line" medicine31 the motivation for doctors to
spend as little time as necessary with each patient before quickly
moving on to the next patient.31 Doctors on some HMO plans are
given year-end bonuses if they keep the number of patients
referred to hospitals down to a certain percentage or if they meet
other cost-saving goals. 32  Doctors also are required to form
23. See id.
24. See Panah, supra note 13. Capitated plans are also referred to as "Group Model
HMOs." Id at 146. Pariah's article divides HMOs into three categories based upon the
nature of the HMO's relationship to its participating physicians: Staff Model, Group Model,
and Individual Practice Associations (or IPA models). See id.
25. See id. See also US. Removes HMO "Gags" on Physicians: Non-Referral Rules
Regarded as Threat to Good Medicine, ARIz. REPUBLIC/PHOENIX GAZETTE, Dec. 26, 1996,
at A7.
26. See Panah, supra note 13, at 146.
27. See Parrish, supra note 12, at 117.
28. Panah, supra note 13, at 146.
29. See Parrish, supra note 12, at 118.
30. Id. at 120. Mark Hiepler, an attorney from California, coined the term "assembly
line medicine" after researching for himself how HMOs operate. Hiepler's sister had been
denied a bone marrow transplant by her HMO because the procedure was classified as
"experimental." After his sister died from her condition, Hiepler sued the HMO in 1993 and
won an $89 million judgment, the largest ever in a suit alleging denial of proper care. See
id.
31. See id. After reviewing schedules, Hiepler found one particular doctor in an HMO
group spent an average of only seven minutes per appointment with each patient in a single
day. See id.
32. See id. at 118.
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"utilization review" committees to monitor each other's spend-
ing.33 Providers can be threatened by the HMO with the loss of
their contracts or bonuses if they insist on advocating vigorously on
behalf of patients who are denied treatment.34 In fact, doctors in
some HMOs can be dropped from the HMO group if they use too
many procedures on a single patient.35
Despite these restrictions, more and more health care
providers are discovering that they must tolerate such practices if
they want to make a living. Due to the present surplus of doctors
in the United States, HMOs hold immense power.36 HMOs enroll
over fifty-six million Americans,3 7 and the numbers keep growing
each year. It is estimated that at least forty percent of the
American population will be enrolled in HMOs or other types of
managed care groups by the year 2000.38 Thus, more and more
doctors will be forced to turn to HMOs for employment. The
problems described above could ultimately affect a large percentage
of Americans.
Ethical issues surface, however, when HMOs try to keep
capitation and bonus payments secret.39 Many HMOs force their
doctors to sign contracts containing clauses that forbid them from
discussing the contract with patients.' Termed "gag clauses,"
these contract provisions have drawn a great deal of publicity and
have caused patients to question their trust in the health care field.
Gag clauses come in a variety of forms and can forbid doctors from
revealing a range of information.4' Some prevent the health care
33. Id
34. See Peter DeSimone, Editorial, Tighten Regulations on HMOs, St. Louis Post-
Dispatch, Aug. 23, 1996, at 17C.
35. See id.
36. See Parrish, supra note 12, at 118.
37. See id




41. See Issues and Standards for Managed Care, supra note 6, at 25.
Generally, gag clauses are designed to limit the contact between physicians and their
patients by prohibiting some or all of the following types of communications:
1.) discussion of treatment options with a patient unless the plan has authorized
payment for the treatment;
2.) making critical comments about the plan, its policies, or quality standards to
enrollees or other physicians;
3.) communicating with plan patients in the event the physician is deselected
(raising concerns of continuity of patient care);
1997]
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providers from revealing how they are paid.42 Others prohibit the
doctor from recommending various treatment options that are not
covered by the HMO even if the doctor feels it would be the best
treatment for the patient.43 These contractual provisions are
designed and implemented by the HMO with the intent to control
physician behavior." Gag clauses ultimately limit a patient's
ability to attain all essential information necessary in making
informed decisions about one's health care.45
III. Conflicts of Interest in Managed Care
As discussed above, managed care plans use a number of
techniques aimed at controlling costs. 46 For example, most plans
restrict subscribers to groups of physicians who have agreed to
accept lower reimbursements for the same care as would otherwise
be provided in a fee-for-service system.47  Also, patients are
denied access to the services of medical specialists until the patient
has obtained the approval of a primary care physician.48 Further-
more, managed care plans encourage physicians to make cost-
conscious treatment decisions through the use of financial incen-
tives. 49 Tactics such as these create a potential conflict of interest
for physicians practicing in the managed care field.5" This conflict
forces the physician to choose between loyalty to the employer or
to the patient.
A. Ethical Issues: Gag Clauses as Violations of the Hippocratic
Oath
The patient-physician relationship is based upon a foundation
of trust. Prior to practicing medicine, a physician is required to
4.) discussing plan financial incentives to reduce care, including capitation and
utilization review protocols; and
5.) referring patients to other specialists or facilities not participating in the plan.
See id
42. See id
43. See Cole & Mattos, supra note 1, at 50.
44. See Issues and Standards of Managed Care, supra note 6, at 25.
45. See id.
46. See Council on Ethical and Judicial Affairs, American Medical Association, Ethical




50. See id. at 29.
[Vol. 101:4
HMOS' USE OF GAG CLAUSES
take the oath of Hippocrates.1 A central element in this oath is
the trust that a physician is dedicated first and foremost to serving
a patient's needs.5 2  "It is this trust that enables patients to
communicate private information and to place their health, and
indeed their lives, in the hands of their physicians."53 Gag clauses
interfere with this trust by prohibiting doctors from discussing all
available treatment options with their patients.54 Gag clauses also
present the physician with an ethical dilemma. Often, physicians
are faced with a no-win situation, forced to choose among the
following: being sued for potential malpractice for undertreatment;
paying for the treatment themselves if they have depleted capita-
tion amounts; or being fired from the HMO for overtreatment 5
B. Financial Incentives to Control Costs
Managed care plans encourage doctors to be more cost-
conscious by using bonuses and fee withholds as financial incentives
to limit care to a bare minimum.56 Physicians assume the financial
responsibility of an HMO subscriber when they recommend
treatment that is not covered by the HMO." For example,
suppose a doctor believes that it would be in the patient's best
interest to be referred to a specialist or have a test performed that
is not covered by the HMO. The physician recognizes that his or
her own income may be reduced if the referral or test order is
made. Therefore, if the patient is not in critical health, the doctor
may decide that the referral or test is not "medically necessary" for
the sake of saving a few dollars.58 Thus, bonuses and fee with-
51. See Suzanne Gordon, Is That a Hippocratic or Hypocritic Oath?, NEWSDAY
(Hempstead, N.Y.), Jan. 25, 1996, at A44. The Hippocratic Oath reads in part, "I will
prescribe for the good of my patients according to my ability and my judgment and never
do harm to anyone." d
52. See Council on Ethical and Judicial Affairs, supra note 46, at 331. For example,
physicians must keep patients' private information confidential, avoid mischief and sexual
misconduct, and give no harmful or death-causing agent. See id.
53. Id
54. See id.
55. See Richard C. Reuben, In Pursuit of Health, A.B.A. J., Oct. 1996, at 54, 55.
56. See Council on Ethical and Judicial Affairs, supra note 46, at 331.
57. See Panah, supra note 13, at 146.
58. Council on Ethical and Judicial Affairs, supra note 46, at 331. Several studies have
tried to measure health outcomes of patients in managed care settings against the health
outcomes of patients in fee-for-service arrangements. These studies largely have found
mixed results. Although harm or inadequate health outcomes have not been conclusively
demonstrated in managed care arrangements, these patients may be at an increased risk of
1997]
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holds, although not inherently unethical, can result in limiting
care." These financial incentives create a conflict of interest
between patient and doctor.
C. Impact of Gag Clauses on Patient Choice and Informed
Consent
The doctrine of informed consent is a negligence concept 6°
based upon the duty of a physician to divulge to a patient informa-
tion that will enable that patient to evaluate knowledgeably the
available options.61 A patient must give informed consent before
undergoing any course of treatment. Informed consent requires
that patients be given full disclosure of material information.62
Additionally, potential subscribers to managed care plans are
entitled to know any limitations or restrictions on the benefits
package when they are considering whether to enter the plan.'
"[A]s part of the process of giving patients informed consent to
treatment, physicians should disclose all available treatment
alternatives, regardless of cost, including those potentially beneficial
treatments that are not offered under the terms of the plan."'
Patients are not fully informed until they know all the available
treatment options; however, this includes more than merely "all
options approved by the plan. ' '65  Gag clauses that prohibit
communication about procedures not covered by the HMO plan
interfere with the ability of doctors to give patients informed
consent. Patients cannot be "fully informed" if they cannot trust
harm if the referral or test does not occur. See id. at 333.
59. See id.
60. Pennsylvania is the only state that bases informed consent claims upon a battery
theory. See BARRY R. FURROW ET AL, HEALTH LAW 327 (2d ed. 1991).
61. See Perna v. Pirozzi, 457 A.2d 431 (N.J. 1983).
62. See Council on Ethical and Judicial Affairs, supra note 46, at 334. Material
information includes the diagnosis, the nature and purpose of the proposed treatment, the
risks of the treatment, the probability of success and available treatment alternatives. See
FURROW ET AL., supra note 60, at 338. Additionally, to constitute true informed consent,
the patient must make the ultimate decision as to what course of treatment to take. See id.
at 321.
63. See Council on Ethical and Judicial Affairs, supra note 46, at 334.
64. Id.
65. Issues and Standards for Managed Care, Managed Care Ethics: The Closed View,
Subcomm. on Health and Environment of the House Comm. on Commerce, 104th Cong. 9
(1996), available in 1996 WL 10164647 (statement of Linda Peeno, M.D.).
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the accuracy of the information or the motive of the physician who
provided the information.'
If a physician does give full disclosure to a patient, and
payment for a procedure is nonetheless denied by the HMO, that
patient should have the right to appeal. Managed care plans should
offer a well-structured appeals process through which patients can
challenge the denial of treatment.67 Doctors should be permitted
to advocate on behalf of a patient in such an appeal without the
threat of being fired. Gag clauses with "nondisparagement"
language, however, forbid doctors from saying anything negative
about the HMO.' A recent article that describes a case scenario
where a patient was denied treatment by the HMO for a certain
procedure clearly illustrates how a doctor's position is threatened
due to gag clauses.69 A doctor wrote a letter to his patient stating
that he felt the procedure was still medically necessary although the
HMO denied coverage.7' The HMO responded by scolding the
doctor stating: "[Y]ou should be aware that a persistent pattern of
pitting the HMO against its member may place your relationship
with [the HMO] in jeopardy."71 Situations such as this one should
never occur. A doctor should not be forced to make medical
decisions for patients based upon whether his or her employment
contract will be placed at risk. In addition, a doctor's contract
should never hinge upon providing the least costly method of care
to patients.
Therefore, gag clauses interfere with both the legal and ethical
obligations of physicians. Health care providers cannot properly
perform their duties as professionals if they are forced to hide
material information from patients. One' of the consequences
facing a doctor who abides by a gag clause includes a potential
medical malpractice suit brought by the patient for violation of
informed consent. Additionally, the doctor encounters a moral
dilemma of having to choose whether to withhold valuable
information from a patient who may be making a life or death
decision. If doctors choose not to follow the gag order, the likely
66. Id.
67. See Council on Ethical and Judicial Affairs, supra note 46, at 331.







result will be the termination of their employment with the HMO.
The only way to effectively solve this issue is to ban gag clauses
through legislation.
IV. Gag Clause Publicity and Legislative Responses
A. Examples of Gag Clauses
The U.S. Healthcare contract which Dr. Himmelstein exposed
stated: "[P]hysicians shall agree not to take any action or make any
communication which undermines or could undermine the
confidence of enrollees, potential enrollees, their employers, their
unions, or the public in U.S. Healthcare or the quality of U.S.
Healthcare coverage. '  In other words, if a physician tells a
patient anything which an HMO does not approve, his or her
contract can be terminated.73 A further stipulation stated that
"physicians shall keep the Proprietary Information and this
Agreement strictly confidential."'7 U.S. Healthcare also included
the following financial incentive provisions in its contract with
doctors:
Hospital Stay If the patients collectively average fewer than 178
days in the hospital per year, the doctor receives a bonus of
$2,063 per month. If the patients together spend more than 363
days, the doctor receives nothing extra.
Emergency-Room Use If specialist costs per patient average
less than $14.49 per month, the doctor gets a bonus of $1,323
for the month. But if the costs rise above $30.49, the doctor
receives nothing extra.75
Doctors signing this contract, however, were prohibited from
revealing these financial incentives to their patients due to the gag
clause language.
In light of the problems outlined above, the American Medical
Association ("AMA") recognized the danger of gag clauses as early
as 1995.76 The AMA's Council on Ethical and Judicial Affairs
published a report in January of 1995 which forewarned the
dangers of forcing doctors to hold back critical information from
72. Cole & Mattos, supra note 1, at 50.
73. See Gordon, supra note 51, at 19.
74. Cole & Mattos, supra note 1, at 50.
75. Id.
76. See Council on Ethical and Judicial Affairs, supra note 46.
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patients.77 The publicity surrounding gag clauses gained further
momentum when Dr. David Himmelstein chose to be among the
first to speak out against gag clauses.78 Dr. Himmelstein was
employed by one of the largest HMOs on the east coast,79 U.S.
Healthcare. Three days after his appearance on the Phil Donahue
show, during which he expressed his concerns that gag clauses
interfere with medical ethics, U.S. Healthcare terminated Dr.
Himmelstein's contract.'
The December 21, 1995 issue of the Pittsburgh Post-Gazette
carried an article explaining that in interviews over the previous
three weeks, many more doctors had revealed that restrictions
placed on them by HMOs interfere with their ethical and legal duty
to provide patients with information about the benefits, risks, and
costs of various treatments."1 Individual states began responding
to the publicity by realizing that legislation was needed to solve the
gag clause issue and to keep doctors from losing their contracts
with HMOs for simply fulfilling their ethical duties as physicians.
B. Legislative Responses to Gag Clauses
In 1996, at least sixteen states passed laws that attempt to ban
gag clauses.' The federal government also considered an anti-gag
clause bill,' but the bill did not pass before the 104th Congress
adjourned in 1996.s  The specific provisions of each state law
vary; however, at a minimum, they protect the right of doctors and
patients to discuss all available treatment options.8 5 For example,
77. See idt
78. See Cole & Mattos, supra note 1, at 50.
79. See Robert Pear, Doctors: HMOs Blacklisting, PITrSBURGH POST-GAZETtE, Dec.
21, 1995, at A12.
80. See Cole & Mattos, supra note 1, at 50. U.S. Healthcare denies that they fired Dr.
Himmelstein for speaking out. See iL
81. See Pear, supra note 79, at A12.
82. See Pear, supra note 4, at 2B. The sixteen states are California, Colorado, Delaware,
Georgia, Indiana, Maine, Maryland, Massachusetts, New Hampshire, New York,
Pennsylvania, Rhode Island, Tennessee, Vermont, Virginia and Washington.
83. See H.R. 2976, 104th Cong. (1996).
84. See id. As of the writing of this comment in January 1997, "The Patient Right to
Know Act" has been reintroduced and is expected to be debated early during the 105th
Congress. See Health Care in the 105th Congress, WASH. HEALTH WEEK, Jan. 20, 1997, at
1. President Clinton has declared his full support of this anti-gag clause legislation. See, eg.,
Sharon Mcllrath, New Restrictions on HMOs? Congress Looking at Gag Rules, "Drive
Through" Mastectomies, AM. MED. NEWS, Dec. 2, 1996, at 1.
85. See Pear, supra note 4, at 2B.
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the Indiana law states that an HMO may not prohibit a doctor
from disclosing "the terms of the contract as it relates to financial
or other incentives to limit medical services."86 In contrast, New
York passed one of the broadest laws focusing on consumer
protection. The law guarantees a doctor's right to discuss any
"course of treatment" and requires health plans to disclose how
doctors are paid.'
A new law in Maine protects a doctor from being punished for
serving as an advocate for the patient if the patient desires to
appeal a denial of coverage by the HMO.88  Colorado also
enacted a new law similar in nature to that in Maine. The
Colorado law requires all contracts between medical providers and
managed care organizations to contain a provision that encourages
communication.' The provision prohibits providers from being
fired for discussing any aspect of the patient's medical condition,
for discussing any proposed treatment, or for expressing disagree-
ment with the carrier's decision to deny or limit benefits.'
While debating gag clause policies, many state law makers
expressed a concern over the rising cost of health care.9' How-
ever, because of an overriding concern that the quality of care may
be jeopardized if too many cost-cutting techniques are permitted,
law makers in these states voted to pass anti-gag clause laws. 2 In
addition to the sixteen states that passed anti-gag clause legislation
86. Id.
87. Id.
88. See id. "The Maine law says a doctor may help a patient 'appeal a managed-care
plan's decision to deny payment for a service."' Id
89. See Joel M. Karlin, Busting HMO "Gag" Clauses: How Colorado Did it, AM. MED.
NEWS, June 17, 1996, at 40.
90. See id.
91. See Pear, supra note 4, at 2B. State Senator Jean Leising of Indiana stated: "I am
concerned about the overall cost of health care .... But we want to make sure that we
don't jeopardize the quality of care by trying to hold down costs. When you interfere with
patient-physician communication, you have a potential to interfere with the quality of care."
Id
Colorado state Representative Martha Kreutz, chief author of the state law, was
quoted as saying: "I found it amazing .... Doctors told me they could not tell a cancer
patient that they felt a bone marrow transplant would be very beneficial because the HMO
doesn't pay for it." Id.
Rep. Kreutz also said that she was ordinarily reluctant to increase government
regulation of industry but was offended by the large salaries paid to some HMO executives.
"['Y]es, it's free enterprise, . .. but I don't think most constituents understand that their
health care is being weakened so a few people can make a lot of money." Id.
92. See Pear, supra note 4, at 2B.
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in 1996, Oklahoma93 and New Jersey have proposed a mandatory
licensing system for HMOs to enforce a similar anti-gag clause
policy.
94
In California, two initiatives regarding managed care appeared
on the ballot for the 1996 election. 95 Propositions 214 and 216
sought to prohibit the health care industry from offering incentives
to withhold care; these provisions also looked to limit policies that
discourage providers from fully informing patients or advocating
certain treatments. 96 Oregon also placed a managed care initiative
on the ballot seeking to ban capitation.' Although the initiatives
generated a great deal of publicity about issues in the managed
care field, all of them ultimately were rejected by voters in the 1996
election.98 As of January 1997, nine additional states were
considering even more comprehensive managed care laws than
those described above.99  A group of bipartisan lawmakers
representing these nine states proposed a "model HMO bill" at a
news conference in Washington, D.C. early in 1997."° The state
legislation is based upon consumer protection with the goal being
93. See Karen Klinka, New State Policy Protects Doctors Who Reveal HMO Limits,
DAILY OKLAHOMAN (Oklahoma City), Feb. 12, 1996, at 5. A new state Board of Health
policy statement was issued in Oklahoma prohibiting HMOs from retaliating against doctors
who tell patients about treatments that are not covered by their plan. Although the policy
statement does not carry the full force of law, it will serve as a guideline for the Health
Department in HMO licensing and oversight. See id.
94. See Pear, supra note 4, at 2B.
95. See California: Foes of HMO Regulations Say They Would Lead to Cost Increases,
Job Losses, WEST'S LEGAL NEWS, July 26, 1996, at 8, available in 1996 WL 415785.
96. See id. at 9
97. See Leigh Page, Western Voters Face Variety of Health-Related Initiatives, AM. MED.
NEWS, Oct. 21, 1996, at 9. The Oregon initiative produced a wrath of negative publicity. See
id. State medical societies joined managed care organizations to oppose the initiative
asserting that it would destroy an essential feature of managed care. See id.
98. See Yvonne Chiu, Health Reforms Rejected, SACRAMENTO BEE, Nov. 6,1996, at A6.
Those who opposed the California initiatives claim that the defeat clearly means that
Californians do not want more government involvement in health care. See id.
99. See Bloomberg Report, Nine States Seek to Regulate HMOs, TAMPA TRIBUNE, Jan.
16, 1997, at 5. The nine states are New Jersey, Texas, Colorado, Georgia, Delaware, Kansas,
Ohio, Oregon, and Tennessee. See id.
100. Laurie McGinley, State Legislators Push Safeguards for Managed Care Patients,
WALL ST. J., Jan. 14,1997, at 1, available in 1997 WL DJNS 13:00. Among the requirements
that would be placed on managed care plans under the model HMO bill are to permit
patients with chronic diseases to see specialists as their primary care physicians. See id. The
bill also prohibits gag clauses. See id. at 2.
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to "get ahead of the curve" on quality issues regarding managed
care.
101
The bill considered in Congress, the Patient Right to Know
Act of 199 6 ,1°2 covered only communication on medical issues
and was, therefore, narrower in scope than most of the state laws
already passed. °" The bill would have prohibited managed care
plans from contractually interfering with "medical communications"
between physicians and their patients and from taking "adverse
actions" against physicians."° A similar version of the 1996 bill
was reintroduced in Congress for consideration in 1997.10
Federal legislation is necessary to make gag clauses illegal
because even if every state enacts similar "anti-gag clause" laws,
not all health plans can nor will be reached by state law.
1°6
Federal law would set the minimum standards and preempt state
law in cases where a state sets a lesser standard."°  Federal
legislation covering all private and public sector health plans is,
therefore, needed to ensure that every patient in a managed care
plan receives adequate protection from gag clauses.10
Furthermore, federal legislation is necessary because of the
preemption provisions of the Employee Retirement Income
101. Id. at 1.
102. H.R. 2976, 104th Cong. (1996).
103. See U.S. States Overturning HMO Gag Clauses, MARKETLETrER (U.K.), Sept. 23,
1996, at 3, available in 1996 WL 12724798.
104. Issues and Standards of Managed Care, supra note 6, at 30. See also H.R. 2976. The
bill sets forth the definition of "adverse action" as follows:
[A] health plan may not take any of the following actions against a health care
provider on the basis of a medical communication:
-Refusal to contract with the health care provider,
-Termination or refusal to renew a contract with the health care provider
-Refusal to refer patients to or allow others to refer patients to the health care
provider,
-Refusal to compensate the health care provider for covered services;
-Any other retaliatory action against the health care provider for covered services.
Id.
The bill also defines "medical communication" as "any communication (other than a
knowing and willful misrepresentation) made by a health care provider regarding the mental
or physical health care needs of a patient and including the terms and conditions of the
health plan or any other health plan in this regard." Id.
105. See H.R. 586, 105th Cong. (1997).
106. Issues and Standards of Managed Care, supra note 6, at 29.
107. See id. at 31.
108. See id. at 29.
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Security Act of 1974 (hereinafter "ERISA").' °9 More than half
of all privately insured Americans are covered through self-insured
private employers." ° In other words, about 86 million Americans
receive insurance through employee benefit packages."' How-
ever, ERISA may make such employers immune to state insurance
law."2  Therefore, state laws banning gag clauses, such as the
sixteen already passed in 1996, do not apply to those who are
covered by self-insured employers."'
C. Criticisms of Anti-Gag Clause Legislation
Some critics have argued that financial information on HMO
physician reimbursement is a necessary part of being an intelligent
consumer" 4 and that gag clauses which forbid doctors from giving
patients such information should be banned."5 Adopting a more
comprehensive law mandating that physicians be able to reveal
financial information, however, may pose problems with the
principles of free enterprise and business competition. Publicizing
rates may place the HMO at a competitive disadvantage in the
marketplace."6  Other critics believe that it is not the federal
government's role to regulate health plans and that such legislation
should be left to the individual states."7  Nevertheless, any
financial incentives intended to induce a doctor to limit care pose
a threat to the quality of health care. Therefore, despite what
some may feel is a threat to the marketplace, contract clauses that
prevent a patient from discovering financial incentives should
likewise be banned.
Some critics have framed the fight over gag rules as part of a
larger debate about the medical and financial repercussions created
when doctors freely recommend that patients go to particular
109. See Ronald Kotulak & Peter Gorner, America Faces Limits of Managed Care, NEW
ORLEANS TIMES-PICAYUNE, Oct. 13, 1996, at A23.
110. See id.
111. See id
112. See id. ERISA interpretation varies from court to court. See infra note 162, at 52.
113. See Kutulak & Gorner, supra note 109, at A23.
114. See Robert Kazel & Michael Schachner, HMOs Under Attack for "Gag" Clauses;
Plans Contend Problem is Overblown, Bus. INS., Feb. 12, 1996, at 1.
115. See id.
116. See Steve Sakson, HMO Moves to Quell Criticism of "Gag Clauses" in Doctor
Contracts, ASSOCIATED PRESS, Feb. 2, 1996, at 27, available in 1996 WL 4409795.
117. See '97 Outlook: Medicare HMO, Provides Cuts, Managed Care Oversight to Stir
Debate, WASH. HEALTH WK., Jan. 20, 1997, at 12, available in 1997 WL 9047720.
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specialists or health plans."' Managed care groups argue that
doctors' motives are questionable."9 HMOs claim that doctors
are advocating a lift on gag clauses so as to persuade patients to
join other plans that pay the doctors more money." HMOs also
argue that the anti-gag clause legislation is bad business.12' While
open communication between doctor and patient on medical issues
is something most HMOs say they favor, they also feel confidential
business information and details of doctors' contracts should be
kept private.122
HMOs and other managed care groups have an additional
argument against enacting a federal law to nullify gag clauses.
They feel that the law is both unnecessary and unwise because it
would encroach on an area normally left unregulated. 1"' The
federal government would be placed in the unprecedented position
of deciding what private contracts may and may not contain.'24
V. Analysis of Pennsylvania Law in the Managed Care Field
Pennsylvania is listed as one of sixteen states to have passed
an anti-gag clause statute in 1996.1' However, Act 85, the
Health Security Act"2 which Governor Ridge signed into law on
July 2, 19 96 ,"2 fails to make many kinds of gag clauses illegal.
Instead, the gist of Act 85 is the requirement that minimum forty-
eight hour maternity stays are covered by insurance policies."2
The final section of Act 85, section 4,129 which was tacked on in
118. See Pear, supra note 4, at 2B. See also U.S. States Overturning HMO Gag Clauses,
supra note 103, at 3.
119. See U.S. States Overturning HMO Gag Clauses, supra note 103, at 3.
120. See Pear, supra note 4, at 2B.
121. See id.
122. See U.S. States Overturning HMO Gag Clauses, supra note 103, at 3.
123. See Managed Care "Gag Clauses" Attacked at House Hearing, FED. & STATE INS.
WK., June 3, 1996, at 18, 19.
124. See id. at 19.
125. See supra note 82.
126. PA. STAT. ANN. tit. 40, §§ 1581-1584 (West 1996).
127. See H.R. 1977, 179th Leg., 2d Reg. Sess. (Pa. 1996).
128. See id. Pennsylvania legislators voted unanimously (194-0) to approve Act 85 in
April, 1996. HMOs and other health insurers fought against the passage of the law
expressing fears that this would lead to additional regulations in the medical field in the
future. See Steve Halvonik, Bill Criticized Over Hospital Birth Stays; Some Doctors, Insurers
are Charging Interference, PITISBURGH POST-GAZETTE, Apr. 11, 1996, at Al.
129. See PA. STAT. ANN. tit. 40, § 1584.
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a final amendment to the bill, has nothing to do with maternity
stays. Section 4 of the Act states that an insurer shall not refuse to
contract with or provide compensation to a provider solely because
that provider has communicated with another regarding the
insurer's products."3  Therefore, Act 85 merely prohibits an
HMO from firing a doctor based solely on the reason that the
doctor spoke to others about the contract. Even with Act 85 in
force, an HMO may still legally use a gag clause in a contract and
require a doctor to sign the contract. An HMO may even
terminate a doctor's contract under Act 85 but use another reason
to justify the termination and avoid the consequences of Act 85.
While a good first step toward eradicating gag clauses, Act 85 is not
comprehensive enough to solve the problem. Moreover, the
language of Act 85 is ambiguous, failing to explicitly address
contract provisions.
To address the current problem with gag clauses more
comprehensively, Pennsylvania needs a law that addresses the
source of the problem. According to the Hospital Association of
Pennsylvania, one third of all Pennsylvanians were enrolled in
managed care organizations in 1996.13 Because the number of
Pennsylvanians who rely on HMOs for health care continues to
steadily increase, Pennsylvania should enact a more specific law
that places an outright ban on all kinds of gag clauses. The
Pennsylvania HMO Act should be updated with a specific amend-
ment that bans gag clauses. Additionally, the Pennsylvania law
should address specific contract language that impedes a physician
from discussing financial incentives used by the HMO to limit care.
This is necessary because consumers need to know whether a
doctor's decision regarding the withholding of appropriate treat-
ment is influenced through bonuses or other financial incentives
offered by the HMO.
Several bills are pending in the Pennsylvania state legislature
in 1997 addressing managed care reform.'32 One of these bills,
130. See H.R. 1977.
131. See Statement of the Hospital and HealthSystem Association of Pennsylvania Before
the Senate Public Health and Welfare Comm. Public Hearing on SB 100, 180th Leg., 1st Reg.
Sess. 2 (Pa. 1997).
132. Three major proposals are: The Quality Health Care Protection Act, S. 100, 180th
Leg., 1st Reg. Sess. (Pa. 1997) (sponsored by Sen. Murphy); The Health Plan Accountability
Act, H.R. 977, 180th Leg., 1st Reg. Sess. (Pa. 1997) (sponsored by Rep. Vance); and The




House Bill 1505,13 seeks to update the HMO Act of 1972134
which has not been amended since 1980. Another bill, Senate Bill
100,135 provides much needed consumer protection action for
managed care enrollees. The language of the proposed law
explicitly declares any kind of gag clause in a contract with a
medical provider to be null and void as against public policy.
136
This comment advocates the enactment of both Senate Bill 100,
The Quality Health Care Protection Act, and House Bill 1505, The
Managed Care Plan Act.
VI. Alternatives to Legislation
A. Mandatory Licensing or Accreditation of HMOs
In addition to legislation, there are other possible methods of
addressing gag clauses. For example, the National Committee for
Quality Assurance (hereinafter "NCQA") has conducted detailed
evaluations of HMOs since 1991 and has given some HMOs
accreditation through a process similar to that which hospitals have
used for decades. 137  Although the accreditation standards used
by NCQA did not include evaluating contracts for gag clauses as of
1996,138 there are proposed plans to change the accreditation
criteria for 1997. However, the accrediting process is a voluntary
one, funded largely through fees paid by the HMOs. 139 Although
HMOs may use accreditation as an advertising hook, NCQA
officials stress that accreditation does not guarantee that every
133. H.R. 1505.
134. PA. STAT. ANN. tit. 40, §§ 1551-1557.
135. S. 100.
136. See id. The Quality Health Care Protection Act states:
No health care provider may be penalized or limited in any manner expressed or
implied from discussing medically necessary or appropriate care with or on behalf
of his patient, including information regarding the nature of the treatment, risks
or alternatives thereto, the availability of alternate therapies, consultation or test,
the decision of any managed care plan to authorize or deny services or the process
the plan or any person contracting with the plan uses or proposes to use to
authorize or deny health care services or benefits. Any prohibition or restriction
of disclosure of medically necessary or appropriate health care information that
is contained in a contract with a health care provider is contrary to public policy
and shall be void and unenforceable.
Id. § 14(a).
137. See Steve Sakson, Public Can Soon Obtain Evaluations of HMOs, PrTtSBURGH
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patient will receive adequate care.' 40 Additionally, the NCQA
does not provide reasons detailing why an HMO may be denied
accreditation. Although a step in the right direction, accrediting
systems will not solve the problem posed by gag clauses. Unless a
mandatory accrediting system is instituted which includes a
published list of reasons why an HMO is rejected, accreditation will
not be useful to the consumer.
B. Regulation of HMOs
In December 1996, the Department of Health and Human
Services sent letters to HMOs across the country issuing a decree
regarding gag clauses and Medicare patients."' The Depart-
ment's new policy prohibits HMOs from limiting what doctors tell
Medicare patients about treatment options. 42 President Clinton
endorsed a similar regulation regarding Medicaid patients in
February 1997.143 The American Association of Health Plans
(hereinafter "AAHP"), the major trade group for HMOs and other
managed care plans, publicly expressed its support for the poli-
cy.'" AAHP then announced in late December 1996 its own
"Patients First" initiative encouraging free flow of communication
between doctors and patients."a The "Patients First" program
declares that gag clauses will not be tolerated despite the fact that
AAHP remains opposed to any state or federal legislation to end
gag clauses.Y AAHP hopes that its new "self-policing" initiative
will obviate the need for federal legislation.
14 7
Federal regulation, however, can go only so far in ending the
gag clause problem. The issue remains whether private HMOs
serving patients who are not on Medicare or Medicaid may legally
enforce gag clauses in their contracts. Therefore, federal legislation
is still needed in this area in order to solve the problems posed by
gag clauses.
140. See id.
141. See Robert Pear, HMOs Can't Limit Speech, PITTSBURGH POST-GAZETrE, Dec. 7,
1996, at A2.
142. See id.
143. See Ganske-Markey Bill Gets A Presidential Boost, MED. & HEALTH, Feb. 24, 1997,
at 22.
144. See HCFA Will Enforce Ban on Gag Clauses for Medicare HMOs, MANAGED CARE
OUTLOOK, Dec. 13, 1996, at 1.





C. Lawsuits Against HMOs: Potential Liability of HMOs and
Physicians
1. Physician Liability.-Physicians faced with gag clauses have
more than an ethical dilemma with which to contend."4 They
could be faced with legal consequences as well. 49 An attorney
with the American Medical Association has explained: "[U]nfortun-
ately, saying they were honoring the specifics of the contract offers
physicians no legal protection whatsoever. Physicians have both an
ethical and a legal responsibility to put patients first."'' " Patients
may successfully sue the physician for treatment denial decisions
made by the plan because the HMOs themselves are insulated from
liability."' In other words, physicians can not use gag clauses as
a defense when sued for medical malpractice.
2. HMO Liability.-Because of the relatively recent popularity
of managed care, very little case law exists on the tort liability of
HMOs. 5' Therefore, it is difficult to predict whether a cause of
action would be upheld in civil court where a patient sues an HMO
for injuries resulting from doctor abiding by gag clauses in the
HMO contract. However, the case law that does exist suggests that
the same principles that apply to hospital liability might apply to
HMOs as well.'53 Like hospitals, HMOs may be held directly
liable or vicariously liable for patient injuries resulting from
negligent health care provided by its employees." However,
most doctors are considered to be independent contractors rather
than employees of the HMO.'55 Thus, in these situations the
vicarious liability theory does not apply.'56 Nonetheless, an HMO
may still be held liable for a doctor's negligence under a theory of
ostensible agency.'57 The rationale underlying the ostensible
148. See Diane M. Gianelli, Bound and Gagged: AMA: Unethical Managed Care Rules









157. See Panah, supra note 13, at 149. Ostensible agency examines whether the health
care institution held the physician out as its employee and whether the patient looks to the
institution rather than the individual physician for care.
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agency theory is that the public assumes the physicians are
employees of the HMO.5 ' A claim based upon ostensible
agency will succeed only if the plaintiff can prove both that the
HMO held out the physician as its agent and that the patient
looked to the institution rather than to the individual doctor for
care.
159
Another difficulty in predicting HMO liability is the federal
preemption provision of ERISA.6' The preemption clause
requires that ERISA supersedes state law claims that "relate to" an
employee benefit plan.161 In other words, if the HMO is provided
to a subscriber on the basis of an employee benefits package, as
most are,162 plaintiffs are limited to recovering only the benefits
due under their plan and equitable relief 16" Thus, the HMO will
not be held liable in these situations.
Because the area of HMO liability is ambiguous and has yet
to be defined, it is neither likely nor practical that patients will
resort to suing the HMO as a remedy when the denial of treatment
relates to a gag clause. Patients have very little opportunity to
learn whether a gag clause exists in their doctor's contract with the
HMO. Therefore, due to the potential harm that gag clauses pose,
preventive measures such as federal legislation declaring gag
clauses illegal serve as a much more practical solution to the
problem.
D. Self-Policing
Some HMOs are voluntarily changing their contracts because
of the considerable publicity that gag clauses have attracted. For
example, after the media attention surrounding Dr. Himmelstein,
Pennsylvania-based U.S. Healthcare announced early in 1996 that
158. See id. at 150.
159. See id.
160. See id. at 153. See also 29 U.S.C.A. § 1144(a) (West 1985).
161. Panah, supra note 13, at 153. The clause ("relate to") has been defined in numerous
ways by different states. Although most courts historically held state claims preempted by
ERISA, some more recent decisions have gone the other direction. For example, the Tenth
Circuit was the first to hold that ERISA does not preempt a medical malpractice claim in
a case where a patient sued the HMO on a vicarious liability theory for the malpractice of
one of its physicians. See Pacificare of Okla., Inc. v. Burrage, 59 F.3d 151 (10th Cir. 1995).
162. "Estimates are that up to seventy-five percent of all managed care plans are ERISA-




it would no longer use gag clauses in its contracts.' A few other
HMOs have followed suit and changed provisions in their contracts
that could have been construed as prohibiting open communication
between doctor and patient.165
The American Medical Association noted U.S. Healthcare's
revisions as "a great first step"1" but considered the new lan-
guage ambiguous.1 67 Concerns still linger because the new
contract language fails to address a physician's ability to refer a
patient outside of the HMO and to discuss treatment options
outside of the plan."6 Dr. David Himmelstein felt that the new
contract clause did nothing to help remedy the gag clause problem
because a doctor's contract may still be terminated at anytime for
any reason.' 69 It is not likely that HMO self-monitoring will solve
any of the problems with gag clauses.
VII. Conclusion
The managed care system was created to help cut the rising
costs of health care. Many people who subscribe to an HMO or
other type of managed care group are pleased with the care they
are receiving." With the number of subscribers increasing
steadily each year, managed care looks as though it is here to stay.
However, when the goals of keeping profits high and costs low
164. See Parrish, supra note 12, at 123.
165. See U.S. Healthcare Fixes MD Pacts to Resolve "Gag Clause" Charge, MANAGED
CARE WK., Feb. 12, 1996, at 12, available in 1996 WL 8689996. U.S. Healthcare said that
its contracts with primary care doctors immediately will be changed to clarify that doctors
are encouraged to discuss with enrollees any pertinent details regarding a patient's condition,
recommended treatment, and alternatives. See id. Obligations not to disclose proprietary
information do not apply to "necessary or appropriate" discussions about diagnosis and care.
Id. Additionally, doctors
are encouraged to discuss the HMO's provider reimbursement methodology with enrollees
as long as the doctors do not make false or misleading statements or discuss specific payment
rates. See id.
166. Diane M. Gianelli, HMO Amends "Gag Clause: AMA Calls it "Good First Step,"
AM. MED. NEWS, Feb. 19, 1996, at 4. AMA attorney Carol O'Brien said she would be more
pleased if the new language more clearly and explicitly ensured that all steps in the full
informed consent process are protected.
167. See Louise Kertesz, The Week in Healthcare; U.S. Healthcare Addresses "Gag" Issue,
MOD. HEALTHCARE, Feb. 12, 1996, at 32.
168. See id
169. See Gianelli, supra note 166, at 4.
170. See, e.g., Profile: Ethical Practices by Nation's HMOs Called Into Question as
Malpractice Lawsuits Increase, NBC NIGHTLY NEWS, Oct. 16, 1996, at 22, available in 1996
WL 13478055.
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begin to interfere with the quality of health care, managed care can
be dangerous. Cost controlling techniques, such as gag clauses,
employed by HMOs interfere with both ethical and legal duties of
physicians. The only complete solution is to declare gag clauses
illegal through legislation.
By enacting statutes to contend with gag clauses, many states
have already taken steps to avoid the potential serious harm that
could result from the withholding of treatment. The present law in
Pennsylvania, however, is not comprehensive enough to ban gag
clauses and should be amended accordingly. Despite each
individual state's effort, federal anti-gag clause legislation is also
necessary to combat the preemption problems of ERISA and
effectively address all HMOs. Although alternative solutions exist,
it is unlikely that any method other than legislation will work to
eliminate completely gag clauses and the problems they present.
Some critics feel that the current publicity of gag clauses will
force the situation to remedy itself.171 Although some HMOs
have voluntarily removed gag clauses from their contracts, it is
unlikely that every HMO will continue to do so on a voluntary
basis. Therefore, some type of affirmative measure should be
taken to rid HMO contracts of this prohibitory language.
Gag clauses pose a potential threat to the quality of health
care and they also cause a conflict of interest for the physicians
serving in HMOs. Therefore, legislation or regulation should be
promulgated to render gag clauses illegal. Pennsylvania should
enact a more specific law to ban gag clauses from HMO contracts.
The federal government should likewise promulgate legislation
covering this issue to account for every HMO. A problem of this
magnitude will not disappear on its own.
Jennifer L. Myron
171. See, e.g., Two HMO Leaders Drop Gag Rules Amid Public Outcry, MANAGED CARE
OUTLOOK, Nov. 15, 1996, at 16.
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